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Revised September 13, 2002

TO: The County Board of Arlington, Virginia

FROM: Ron Carlee, County Manager

SUBJECT: Approval of a Transfer Agreement, Environmental Remediation
Agreement, Option Agreement, and associated documents between
the County Board, Crescent Potomac Properties LLC, Crescent
Potomac Yard Development LLC and other entities, for the
acquisition and remediation of the North Tract

RECOMMENDATIONS:  A. Approve the Transfer Agreement, Environmental
Remediation Agreement, Option Agreement, and
attachments thereto between the County Board,
Crescent Potomac Properties LLC, Crescent
Potomac Yard Development LLC, and other entities,
which documents are attached to the County
Manager’s report dated September 137, 2002.

B. Authorize the County Manager, or his designee, to
execute such agreements, attachments thereto, and
all other documents necessary to complete the
transactions, subject to the approval, as to form
thereof, by the County Attorney

C. Authorize the County Manager to waive the
“condition precedent to closing “ in Paragraph 4(e) of
the Transfer Agreement, requiring confirmation of
the County’s right to relocation, at MCI’s expense, of
certain telecommunications lines owned by MCI
Telecommunications Corporation and located on
Parcels 12 and  15, should the Manager determine
that the lack of such confirmation does not materially
impair the County’s ability to develop that parcel;

D. Authorize the County Manager to co-sign, along with
an authorized representative of Crescent Potomac
Properties LLC, a joint application to the Virginia
Department of Environmental Quality (DEQ) for
acceptance of Parcel 15  into DEQ’s Voluntary
Remediation Program, substantively in the form of
Attachment E to the Transfer Agreement.

Staff: John Mausert-Mooney, Assistant County Manager
County Attorney Review: _________________________
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ISSUES:    1. Ensuring environmentally safe recreational areas on the North Tract.
2. Equitable coverage of unforeseen additional remediation costs on the

North Tract.
3. Timing and conditions acceptable to the County for the ownership and

transfer of various portions of the North Tract to Arlington County.

SUMMARY.  At its meeting of July 20, 2002, the County Board deferred consideration
of these Agreements until its meeting of September 14, 2002.

The Potomac Yards Phased Development Site Plan of October 2000 made all the
North Tract owned by Commonwealth Atlantic available for County acquisition for
recreational use.1  County staff recommends against acquiring the railroad corridor

(Parcel 16 on Attachment A).  Staff recommends taking fee simple title, at a closing in
the near future, to three parcels (Parcels 12, 13, and 15, sometimes collectively referred to
as the “AIA [Arlington Industrial Area] Tract”), totaling 21.45 acres.  Staff recommends
approval of an Option Agreement, allowing the County Board to take fee simple title to
Parcel 17 (the 6.7-acre strip of land between the CSX railroad corridor and the Roaches
Run Waterfowl Sanctuary) within the next 12 months.

The agreements and attachments that are the subject of this report addresses
various issues that will arise in the acquisition by the County Board of the AIA Tract and
Parcel 17: environmental issues, title issues, and timing and conditions of the transfer.

Environmental Issues on the AIA Tract.   Prior to approving the Phased Development Site
Plan, the County had a Phase II Environmental Assessment done on the AIA site.  That
assessment concluded that, though there was some lead in the soils, normal field
preparation (additional soil and turf) would permit the development of the AIA site into
environmentally safe playing fields.

On the recommendation of the North Tract Task Force, the County had additional
testing done, with many more samples, on the AIA site to confirm the Phase II results.
The new round of testing, completed July 15, 2002, indicated that there were higher
levels of lead than were discovered in the Phase II study.  However, the results of that
new testing and the advice of the County consultants leave County staff confident that the
AIA site can be remediated and developed into safe playing fields.  Though no federal or
state guidelines exist for playing fields, the County intends to use the more stringent
“residential” guidelines (less than 400 parts per million [ppm]) in designing the
remediation plan.

To ensure the construction of safe park and recreation facilities, the County is
doing three things, incorporated in the Environmental Remediation Agreement (Exhibit
D to the Transfer Agreement):

                                                
1 Arlington County retains the right to acquire the former Davis Industries site, which Commonwealth
Atlantic-Arlington continues to own after selling the balance of the North Tract to Crescent Resources in
2001.
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•  Hiring a nationally recognized environmental consulting firm to review past testing
results, recommend any new testing that might be advisable, and recommend
remediation methods to ensure the safety of the fields.

•  Asking the Virginia Department of Environmental Quality (DEQ) to review and
approve the remediation plans for the AIA site through DEQ’s Voluntary
Remediation Plan (VRP).  Staff believes the VRP can be approved in approximately
one year and thereafter implemented.

•  Entering into an agreement with the current owner of the site, Crescent Resources,
for allocating the costs of that remediation and transferring the ownership of the
property, with a contribution from Crescent of up to $5 million..

Title Issues.  The AIAS Tract and Parcel 17 are encumbered by numerous recorded and
unrecorded easements, agreements, and rights of third parties, as well as existing
structures above and below ground.  Draft Agreements have been prepared and provided
to the County Board that are acceptable to County staff for addressing these matters.
However, negotiations the parties continue as the County receives additional drafts, other
documents, and information from Crescent for review.  Both parties are working
diligently to resolve the remaining issues prior to the Board’s meeting of September
14.The Transfer Agreement contains various “conditions precedent to Closing,”
“representations and warranties,” and provision for title insurance to reduce the risk of
such third-party interests’ impeding the County’s ability to redevelop  the North Tract in
accordance with the plan to be adopted by the County Board.  Staff recommends that the
County authorize  the County Manager  to waive Condition Precedent 4(e) in the Transfer
Agreement, requiring confirmation of the County’s right to relocation (at MCI’s expense)
of certain telecommunications lines owned by MCI Telecommunications Corporation and
located on Parcels 12 and 15, should the Manager determine that the lack of such
confirmation does not materially impair the County’s ability to develop that parcel.

Timing and Conditions of Transfer.  The Agreements are structured to address the
essential interests of both the County and Crescent.  Crescent is required to satisfy certain
conditions before the County acquires the AIA tract and, if the County exercises its
option to do so, Parcel 17.

Parcel 17 requires special treatment because, until the PDSP negotiations in 2000,
it was not slated for transfer to the County.  In the Option Agreement included as Exhibit
C of the Transfer Agreement, Crescent grants the County a one-year option period within
which to do specified Phase II testing on Parcel 17 and to decide whether the County
Board will acquire fee simple title to that parcel.  If the County chooses to take title, then
Crescent agrees to help fund environmental remediation, under specified conditions, (if
necessary) up to a specified limitwithin the same $5 million cap.  At Crescent’s discretion
the County may be able to assign its Option on Parcel 17, should the County itself choose
not to take title.

Davis Site.  Because Crescent has no property interests in or control over the former
Davis Industries site, and in recognition of Crescent’s contribution to the environmental
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remediation of the AIA site and potentially Parcel 17, the Transfer Agreement (Paragraph
1514) expressly acknowledges that Crescent has no obligations or liabilities with respect
to the former Davis Industries site.

DISCUSSION

1. Parcels for Acquisition.   In the October 2000 PDSP, the developer was required
to reserve and convey to the County an interest in or right to use, as determined by the
County in its sole discretion, the entire North Tract, portions of which are owned by
Crescent Resources and portions by Commonwealth Atlantic-Arlington.  County staff is
continuing separate negotiations with Commonwealth Atlantic-Arlington, which retained
ownership of the former Davis Industries site, on what kind of property interests (if any)
the County wants in that site.  The former Davis site is to be remediated under the
Virginia Department of Environmental Quality’s (DEQ’s) Voluntary Remediation
Program (VRP) because of PCBs and lead found on site.

Crescent Resources purchased the balance of the North Tract Parcels 12, 13, 15-
17), as well as the South Tract (the Arlington portion of Potomac Yards) from
Commonwealth Atlantic in 2001.  County staff does not recommend acquisition of Parcel
16 (the 120-ft.-wide CSX railroad corridor) because its railroad use into the foreseeable
future prevents any County use and because of potential environmental issues with
railroad beds generally.  However, as part of the Option Agreement, Crescent (as the
owner of Parcel 16) has agreed to grant the County the right, subject to agreement in the
future between the County and CSX (which has the railway easement over Parcel 16), to
create a crossing from Parcel 15 over Parcel 16 to Parcel 17, should the County decide to
acquire ownership of Parcel 17.  Though there are several issues on those parcels
concerning which CSX and the County need to cooperate, the success of the County’s
negotiation with CSX cannot be guaranteed at this time.  Again, should the County
choose not to acquire Parcel 17, the crossing would be unnecessary.

Assuming satisfactory Agreements between the parties, County staff recommends
acquisition of the following parcels (a total of 21.45 acres) upon the terms and conditions
of the attached Agreements:
•  Parcel 12:  0.8 acres, a crescent-shaped area bounded on the west by Old Jeff Davis

Highway and on the east by S. Clark Street
•  Parcel 13: 2.9 acres, bounded on the south by 10th Street South, on the north by 6th

Street South, on the west by S. Clark Street, and on the east by S. Ball Street, but not
including the hotel property at Clark and 10th Street.

•  Parcel 15: 17.8 acres, bounded on the south by 6th Street South, on the north by the
Twin Bridges site, on the west by Old Jeff Davis Highway, and on the east by the
CSX railroad tracks.

Staff recommends approval of the attached Option Agreement to purchase,
contingent upon Phase II environmental testing, Parcel 17, which is a 6.7-acre strip of
land immediately east of the CSX railroad corridor and running approximately from 10th

Street South at its southern end to the George Washington Memorial Parkway at its
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northern end.  Parcel 17 requires special treatment because of its history.  The framework
for negotiating the 2000 PDSP was established by the 1993 Supplemental Agreement
between Arlington County and RF&P, the predecessor to Commonwealth Atlantic and
then to Crescent Resources.  The Supplemental Agreement did not foresee that the
County might acquire Parcel 17 and thus did not provide the County the right to do
additional environmental testing on that parcel.  During the PDSP negotiations,
Commonwealth Atlantic agreed to allow the County to acquire Parcel 17, but there were
no provisions for environmental testing on that site.  In an Option Agreement (Exhibit C
of the present Agreement), Crescent grants the County a one-year option period within
which to do specified  Phase II soil testing on Parcel 17 (according to the sampling and
testing parameters set forth in Attachment D to the Environmental Remediation
Agreement) and to decide whether to take ownership of that parcel.  If the County
chooses to take ownership, Crescent agrees to help fund environmental remediation (if
necessary) up to a specified limit,within the same $5 million cap and within a four-year
timeframe, as discussed in Section 3, below, of this report.

2. History of Environmental Testing on the AIA Site.  Several environmental
assessments had been done on the AIA site (Parcels 12, 13, and 15) prior to approval of
the PDSP in October 2000.  The Phase I Environmental Site Assessment [ESA] (May
1994) and the Phase I ESA Update (May 1999) included a reconnaissance-level site
inspection and an examination of the use history and regulatory history of the site, to
determine the likelihood of environmental contamination.

In January 2000, prior to approval of the Potomac Yards Phased Development
Site Plan (PDSP), the County had a Phase II ESA done, with 13 soil borings, 8
groundwater samples, 1 new monitoring well, a geophysical survey and underground
storage tank (UST) review, and an asbestos survey of buildings.  Soil and water samples
were tested for volatile and semi-volatile organic compounds, petroleum hydrocarbons,
PCBs, pesticides, and metals.  The results of the Phase II showed no evidence of USTs
(one open UST regulatory case has since been closed by DEQ) and small amounts of
asbestos-containing floor tile in the buildings between 6th and 10th Streets.  Testing soil
and groundwater sampling data according to the EPA residential standards and methods,
the County’s environmental consultant concluded that soil-based lead (at two- and four-
foot depths in the “Frank’s Towing”and “Vacant”areas) was the sole contaminant above
screening thresholds.  However, based on the otherwise low levels detected, the
consultant concluded that no DEQ action was required and that no remediation would be
required beyond the normal site preparation for a park (some additional soil and sodding).
Based on these conclusions, staff recommended that the Board authorize acceptance of
appropriate property interests in the AIA site, contingent upon on the fulfillment of the
PDSP conditions and other requirements for closing.

After the North Tract Task Force was established in Fall 2001, its Environmental
Subcommittee recommended that a Phase III ESA be done to confirm the conclusions of
the Phase II ESA.  Using a scope of work with more samples than the previous study and
drawn up in cooperation with the Environmental Subcommittee, the County’s contractor,
Greenhorne & O’Mara, took approximately 138 soil samples at the one- and three-foot
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depth along the Davis Site boundary and in the vicinity of hotspots identified in the Phase
II ESA on the Frank’s Towing/W. Davis Trucking/Vacant leasehold areas (See Figure 1).

Figure 1:  Soil sampling plan

In its July 15, 2002 report, Greenhorne & O’Mara identified some lead levels higher than
were identified in the Phase II ESA:  while the area tested near the Davis site was
generally below the level for residential use (400 ppm), high (1,200 ppm to 5,000 ppm) to
very high (greater than 5,000 ppm) were found in the Frank’s Towing/W. Davis Trucking
areas (See Figure 2).  The report discussed potential remediation for those areas and also
recommended further testing for the Henry’s Wrecker Service lot and the Granja
Construction lot (See Figure 3).
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                  Figure 2:  Soil lead concentrations at 1-foot and 3-foot depths

Figure 2: Soil lead concentrations at 1-foot and 3-foot depths.
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                     Figure 3:  North Tract – former leaseholds

3. The Proposed Environmental Remediation Agreement (Exhibit B).  The
County began discussions with Crescent to respond to the new findings, which had not
been anticipated based on the Phase II ESA results. Though, based on its consultant’s
recommendations, County staff remains confident that the AIA site can be developed into
environmentally safe park facilities, it wants to ensure that this development is based on
appropriate testing and remediation. Moreover, since the PDSP’s assignment of
additional density on the South Tract was premised on the AIA Tract being
environmentally safe for ground-based recreational use, staff requested Crescent’s
financial participation in that remediation.  For its part, Crescent wants to close on the
ownership transfer as soon as possible, since delays would be costly both for the
installation of the infrastructure system in the South Tract and for the development of the
land bays there.

These concerns are addressed by the proposed Environmental Remediation
Agreement in the following ways:

a. Crescent and the County are jointly applying for the Virginia Department of
Environmental Quality’s (DEQ’s) Voluntary Remediation Program.  This
would provide for DEQ’s review and approval of the County’s remediation
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plan for Parcel 15, that portion of the AIA site where the higher contaminant
levels were found.  Though no federal or state guidelines exist for recreation,
the County intends to use the more stringent “residential” guidelines (less than
400 ppm) in designing the remediation plan.  It is estimated that the VRP
could be approved  in about one year and implemented thereafter.  Staff
recommends that the County Board authorize the County Manager to sign the
joint Arlington County-Crescent application for Parcel 15’s admission into the
DEQ’s VRP.

b. The County is hiring a nationally recognized environmental consulting firm to
perform the following key tasks:

•  Review the methodology, results, and recommendations of all previous
ESAs.

•  Recommend additional testing, if any, on the AIA siteParcel 15..
•  Recommend appropriate remediation options for the AIA siteParcel 15

and assist the County in working with DEQ to get the appropriate
remediation approved and implemented.

•  Prepare clear and thorough information for the community on the
contamination and remediation issues.

•  Help the County and Crescent calculate Crescent’s cost-share of the
approved remediation.

c. Crescent will pay the difference between 1) the recreational site-preparation
costs foreseen on the basis of the Phase II ESA and 2) the approved final
remediation plan for the AIA siteParcel 15, up to $5 million.  Based on
information from the County’s environmental consultant and two remediation-
scenario estimates it has done, staff has concluded that the $5-million cap can
adequately covers Crescent’s share of the eventual remediation costs.  As
specified in the Environmental Remediation Agreement, Crescent’s
contribution will be guaranteed by a letter of credit (LOC) for 200 percent of
the engineering estimates for implementing the approved final remediation
plan. This LOC is for one year, with three one-year renewals.  Should
estimated remediation costs for Parcel 15 remain to be incurred after the
expiration of the LOC and its three renewals, the County may call on the LOC
for the balance of those estimated remediation costs.

d. As noted above, if the County chooses to exercise its option to take title
toownership of Parcel 17, and if remediation is deemed necessary on Parcel
17 (either by DEQ or by mutual agreement between the County and Crescent),
Crescent will cover those remediation costs incurred on of that site prior to the
fourth anniversary of the Transfer Agreement, under the same $5 million cap
governing Parcel 15.  These issues are discussed in the Environmental
Remediation Agreement, paragraphs 6-8.

The terms of the Environmental Remediation Agreement should be sufficient to
address the environment contamination on the AIA site and Parcel 17, if acquired.
There remain risks, however, that sufficient remediation of the site cannot be achieved
so that the entirety of the site will not be available for the County’s intended uses.  Staff
believes that these risks are remote, based on the information available, the advice of the
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County’s environmental consultant, and the remediation funding available from
Crescent.

4. Title Issues.  The County Board should receive final planning recommendations
from the North Tract Task Force in spring 2003, after which the County Board will make
decisions on the North Tract’s development.  To permit the County to develop the North
Tract in accordance with the Board’s decisions, the final Transfer Agreement must
resolve, to the mutual satisfaction of the parties, potential impediments to the County’s
intended use of the North Tract, posed by various encumbrances, rights of third parties,
and existing structures.

As foreseen by the PDSP and the North Tract CIP, Crescent is not required to
demolish the buildings between 6th Street South and 10th Street South, some of which are
still in use with County permission.  Crescent has agreed to the removal of other third-
party structures  (e.g., poles and lines) as requested by the County.  Crescent also has
agreed to prosecute to final judgment the removal of a person unlawfully dwelling in a
“hovel” on Ball Streetin an alley in Parcel 13.

The complex ownership and easement history of the subject parcels, stemming
especially from its railroad uses, has made it difficult to identify and then extinguish
third-party encumbrances and rights incompatible with the eventual County re-
development of the site.  The assessment of potential incompatibility has been made more
difficult because the County’s redevelopment plan will not be known until after Spring
2003.

Especially over the last two months, Crescent and County staffs have worked
diligently together (through records research, field surveys and markings, meetings with
known third-parties—the United States Government, CSX, and utility and telecom
companies—preparation of surveys, meetings with Chicago Title Company, and
negotiations with each other) to attempt to identify and remove incompatible third-party
encumbrances and rights.  Though significant progress has been achieved, some tasks
remain to be done.

There remains, nevertheless, the possibility that unknown third-party interests
may be discovered that cannot be resolved and that prevent unrestricted use of portions of
the site.  Similarly, existing known third-party interests could also prove insoluble and
again prevent unrestricted use of portions of the site.  It is impossible to know with
absolute certainty whether such risks-- present in any real-estate transaction--may arise,
whether they can be resolved, and how they would impact use of the site.

However, staff has concluded that the most significant of these risks, can be
brought within acceptable bounds through the following measures:  1) the Transfer
Agreement contains “conditions precedent,” which require the most critical issues to be
resolved before actual closing on the transfer; 2) the Transfer Agreement also contains
“representations and warranties” by Crescent concerning the resolution of certain known
title-related issues; 3) title insurance will insure of defend the County’s title to the
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acquired property against cover the County financially for any currently unknown third-
party interests.

Staff recommends that the County Board authorize the County Manager to waive
the “condition precedent to closing “ in Paragraph 4(e) of the Transfer Agreement,
requiring confirmation of the County’s right to require relocation of certain
telecommunications lines owned by MCI Telecommunications Corporation and located
on Parcels 12 and 15 at MCI’s expense, should the Manager determine that the County’s
ability to develop that parcel is not materially impaired without such confirmation.  It is
unclear whether, in fact, the County will want MCI to move its telecommunication lines
that are the subject of this “condition precedent.”  It is clear that the County, as owner of
Parcel 15, will have the power to compel MCI to remove or relocate those lines.  The
only issues are whether the County has received adequate confirmation that it has the
ability to require MCI to pay for such relocation and whether the cost are prohibitively
expensive, should the County have to pay for such relocation.

5. Timing and Conditions of Transfer.  The timing of the ownership transfer of the
North Tract parcels is critical for Crescent, since that transfer effects the transfer
allocation of additional density from the North Tract to the South Tract (the Arlington
portion of Potomac Yards).  Without a non-contingent ownership transfer, the additional
density rights are not transferredis not allocated to the South Tract and Crescent would
not be able to begin construction of its infrastructure plan (approved by the County Board
in May 2002) and or to complete negotiations with prospective tenants.  Thus, the
Agreement is structured to require Crescent to satisfy certain conditions before the
County acquires title to the AIA Tract.

Parcel 17 requires special treatment because of its history.  The framework for
negotiating the 2000 PDSP was established by the 1993 Supplemental Agreement
between Arlington County and RF&P, the predecessor to Commonwealth Atlantic and
then to Crescent Resources.  The Supplemental Agreement did not foresee that the
County might acquire Parcel 17, the strip of land between the CSX railroad tracks and the
wildfowl sanctuary, and thus did not provide the County the right to do additional
environmental testing on that parcel.  During the PDSP negotiations, Commonwealth
Atlantic agreed to allow the County to acquire Parcel 17, but there were no provisions for
environmental testing on that site.  In 1994, the USEPA took two samples in the vicinity
of Parcel 17, found only slightly elevated PCB levels (below the remediation threshold
for human use), and required no further action.  In the Option Agreement included as
Exhibit C of the present Agreement, Crescent grants the County a one-year option period
within which to do Phase II testing on Parcel 17 and to decide whether the County Board
will acquire fee simple title to that parcel.  If the County chooses to take title, then
Crescent agrees to help fund environmental remediation (if necessary) within the same $5
million cap agreed to for remediation on the AIA Tract.

Because Crescent has no property interests in or control over the former Davis
Industries site, and in recognition of Crescent’s contribution to the environmental
remediation of the AIA site and potentially Parcel 17, the Transfer is Agreement
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(Paragraph 145) expressly acknowledges that Crescent has no obligations or liabilities
with respect to the former Davis Industries site.

In summary, at this time all of the Agreements and associated documents have not
been fully negotiated between the parties and finalized, though this board report and the
attached documents represent what staff is prepared to recommend to the County Board.
Crescent has important business interests that make early closing on the land transfer
very important; this is a key motivation for Crescent’s agreeing to the terms of these
Agreements.  County staff is endeavoring to arrive at mutually satisfactory agreements
that, together with the attendant risks, will be fully explained to the County Board prior to
its September 14 meeting; otherwise, staff will recommend further deferral.

FISCAL IMPACT.  Since the negotiations on the Potomac Yards PDSP in 2000, PRCR
staff  had planned to fund through the CIP process the AIA Tract’s grounds-preparation
costs foreseen by the Phase II ESA.  The Environmental Remediation present Agreement
covers estimated remediation expenses in excess of the funding originally planned for the
AIA TractParcel 15.  The present Agreement also covers, under the same $5 million cap,
any remediation needed (under specified conditions) on Parcel 17 up to the fourth
anniversary of the Transfer Agreement, should the County (at its sole option) take
ownership of that parcel after Phase II testing; any remediation not covered under the cap
would have to be funded by the County.

With respect to title-related issues, title insurance will fund the cost to remedy
title defects resulting from unknown encumbrances.  The cost to remedy title defects
arising from known encumbrances that, after closing, cannot be successfully resolved
would have to be funded by the County.


