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Items 1, 2 and 6. Nonconforming uses  

Item 1. Rectify conflicting provisions related to nonconforming buildings 
and side and rear setbacks, consistent with current practice 

 

Issue – §16.2.2.A. was added to the Zoning Ordinance during the lot coverage Zoning 
Ordinance amendment to address concerns about additions to nonconforming one-
family dwellings.  This provision explicitly allows additions and expansions to existing 
nonconforming one-family dwellings and accessory structures so long as the 
addition/expansion conforms to all zoning provisions.  (At the same time, one-family 
dwellings were exempted from the provision (§16.2.5.B.) limiting the aggregate square 
footage of additions and expansions to 50% of the floor area of the house.)  
§3.2.6.A.3.(g) allows additions over (“straight up”) existing one-family dwellings that 
already encroach into required setbacks and yards although no greater encroachment of 
the walls is permitted.  At first look, these two provisions appear to have a conflict 
because §3.2.6.A.3.(g) allows an addition above a first floor that encroaches, while 
§16.2.2.A. requires any addition to comply with Zoning regulations.   

 
Staff distinguishes these two provisions on this basis. §3.2.6.A.3.(g) addresses additions 
above the first floor of existing encroaching one-family dwellings only. (It does not apply 
to encroaching garages or accessory buildings.) Such additions are permitted to 
encroach no further than the existing walls although the roof overhang may encroach 
four additional feet but come no nearer than five feet from a property line 
(§3.2.6.A.3.(a)).  This provision would only be applied to additions above the first floor.  
Under current practice, staff interprets “added to or expanded” in §16.2.2.A. as an 
addition or expansion of the footprint of an existing nonconforming one-family dwelling. 
This provision would not be applied to an addition that does not expand the footprint of 
a one-family dwelling. 

 

Item 2. Cleanup language around additions to nonconforming buildings to 
clarify that “area” refers to “lot area” (16.2.5.B.) 

 

Issue – §16.2.5.B. applies to buildings other than one-family dwellings located in R-5, R-
6, R-8, R-10, and R-20.  This provision does not permit additions or expansions of 
buildings or structures other than one-family dwellings if those buildings or structures 
do not comply with height limits or area regulations unless the addition/expansion 
conforms to all provisions and the total floor area of the addition/expansion does not 
exceed 50 percent of the floor area of the existing structure.  The term “area” refers to 
lot area, and has been consistently interpreted in this manner by staff.  As such, a 
commercial building or structure (other than a one-family dwelling) located on a 
substandard lot in a one-family dwelling district could not be added to or enlarged, 
unless the addition or expansions conformed to the zoning ordinance and did not 
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exceed 50 percent of the floor area of the existing commercial building.  The term “lot” 
should be added to this provision to clarify its meaning and longstanding practice. 

 
Item 6.  Ensure consistency with VA Code requirements 
Issue:   Updates to the nonconformities Article (16) are proposed in order to ensure 
consistency with Virginia Code.  The proposed amendment: 

 Separates provisions on nonconforming uses (16.3) from those regarding 
nonconforming buildings and structures (16.2).   

 Conforms damage and destruction provisions (16.2.2.B) to current VA Code 

 Removes amortization provisions throughout Article 16 

In addition, a number of clarifications are proposed, as well as the following specific 
changes:   
 
16.2 Nonconforming buildings and structures   

 16.2.2.A (see Item 1 explanation above) 

 16.2.2.B and 16.2.6 are proposed to be updated to include a VA Code 
requirement that the County allow up to two years to for rebuilding, 
replacement or repairs in areas under a federal disaster declaration.  16.2.6 is 
also proposed to be updated, consistent with VA Code, to allow for replacement 
or repair of a nonconforming building that is damaged or destroyed by natural 
disasters or the public enemy (as defined by VA Code), in a way that reduces 
nonconformities, without having to request a variance 

 16.2.5.B (see Item 2 explanation above) 

 16.2.7 is proposed to be moved to 16.3.1.A.3, as it applies to uses rather than 
buildings.  This provision was previously written for nonconforming uses in 
nonconforming buildings, but treats them the same as nonconforming uses in 
conforming buildings, so only one provision is necessary.  

 16.2.8 is an amortization provision for nonconforming buildings in R districts, 
requiring such buildings to be removed or converted to a conforming building 
within a specified timeframe.  This requirement is not supported by VA Code 
(and has not been enforced in Arlington County), and is proposed to be deleted.   

  16.3  Nonconforming uses 

 For clarity, 16.3.1.A is proposed to be restructured from three types of 
permissions to one permission subject to two conditions 

 16.3.1.B and 16.3.2 each includes an amortization provision that requires all 
nonconforming uses to be discontinued within three years.  This requirement is 
not supported by VA Code (and has not been enforced in Arlington County), and 
is proposed to be deleted. 



 
Page 1 of 6 

DRAFT – January 26, 2014 
 

DRAFT AMENDMENTS (January 24, 2014) 

 

Article 3.  Density and Dimensional Standards 1 

§3.2.6. Placement 2 

A. Setbacks 3 

* * * 4 

3. Projections encroachments allowed into side and rear

* * * 6 

 yards and courts 5 

(g) The provisions of this section shall not preclude construction, within 7 
applicable height limits, of an addition over an existing one-family 8 
dwelling encroaching on a required setback or yard area provided there 9 
is no more of an encroachment into the required setback or yard than 10 
that of the existing wall below it, and providing that new construction 11 
may not take place over encroaching garages or porches. 12 

 13 

Article 16. Nonconformities 14 

§16.1. NONCONFORMING LOTS  15 

§16.1.1. Lots in R districts 16 
In the R-20, R-10, R-8, R-6, and R-5 districts, where a lot has less width and less area 17 
than required in the subject district and was recorded under one ownership at the time 18 
of the adoption of this ordinance [July 15, 1950], such lot may be occupied by any use 19 
permitted in the respective districts. 20 

§16.2. NONCONFORMING BUILDINGS AND STRUCTURES 21 

§16.2.1. Applicability 22 
The provisions of this section 16.2 shall apply to all nonconforming buildings and 23 
structures except as otherwise expressly stated in this zoning ordinance.  24 

§16.2.2. Qualification of nonconforming one-family dwellings 25 

A. Existing nonconforming one-family dwellings and accessory buildings or 26 
structures, whether or not conforming to current zoning requirements, shall be 27 
permitted to be added to or expanded, provided that the addition or expansion 28 
complies with all current provisions of this zoning ordinance.  The provisions of 29 
this section shall not preclude construction, within applicable height limits, of an 30 
addition over an existing one-family dwelling which addition encroaches on a 31 
required setback or yard area provided there is no more of an encroachment than 32 
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that of the existing wall below it, and providing that new construction may not 33 
take place over encroaching garages or porches. 34 

B. Existing main and accessory buildings or structures shall be permitted to be rebuilt 35 
within the building footprint and height and stories as they existed prior to 36 
damage or destruction if structures are damaged or destroyed by fire, wind, 37 
earthquake or other force majeure, and if construction commences within two 38 
years from the date of such damage or destruction.   However, if the 39 
nonconforming building or structure is in an area under a federal disaster 40 
declaration and the building has been damaged or destroyed as a direct result of 41 
conditions that gave rise to the declaration, then the owner shall have an 42 
additional two (2) years within which to complete the repairs, rebuilding, or 43 
replacement.  As used herein, “force majeure” shall mean any natural disaster or 44 
phenomena, including a hurricane, tornado, storm, flood, high water, wind-driven 45 
water, tidal wave, earthquake or fire caused by lightning or wildfire or other 46 
accidental fire (accidental fire shall not include arson committed under Va. Code 47 
Ann.  §§18.2-77 or 18.2-80). 48 

§16.2.3. Maintenance permitted 49 
Nonconforming buildings or structures may be maintained, except as otherwise 50 
provided in this section. 51 

§16.2.4. Repairs, alterations 52 
Repairs and alterations may be made to a nonconforming building or structure; 53 
provided, that no structural alteration (as structural alteration is defined in the United 54 
States Building Code) shall be made except those required by law or ordinance. 55 

§16.2.5. Additions, enlargements expansions, moving 56 
This §16.2.5 applies to all buildings except one-family dwellings located in the R-5, R-6, 57 
R-8, R-10, and R-20 district. 58 

A. A nonconforming building or structure shall not be added to or expanded 59 
enlarged in any manner unless such building or structure, including such additions 60 
and expansionsenlargements, is made to conform to all the regulations of the 61 
district in which it is located. 62 

B. A building or structure which does not comply with the height or lot area 63 
regulations shall not be added to or enlarged expanded in any manner unless such 64 
addition or expansion enlargement conforms to all the regulations of the district 65 
in which it is located; provided, that the total aggregate floor area included in all 66 
such separate additions and expansions enlargements does not exceed 50 percent 67 
of the floor area contained in said the existing building or structure, as of July 15, 68 
1950. at the time this zoning ordinance became effective. 69 

C. A building or structure lacking sufficient automobile parking space in connection 70 
therewith as required in §14.3 may be altered or expandedenlarged, provided 71 
additional automobile parking space is supplied to meet, for the entire building, 72 
the requirements of §14.3. 73 
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D. No nonconforming building or structure shall be moved in whole or in part to any 74 
other location on the lot unless every portion of such building or structure is made 75 
to conform to all the regulations of the district in which it is located. 76 

§16.2.6. Restoration of damaged building 77 
A nonconforming residential or commercial building or structure which is damaged or 78 
partially destroyed by fire, flood, wind, earthquake or other calamity or act of Godforce 79 
majeure or the public enemy may be repaired, rebuilt, or replaced to eliminate or 80 
reduce the nonconforming  features to the extent possible, without the need to obtain 81 
a variance as provided in §15.7.4 or use permit as provided in §15.6, and the occupancy 82 
or use of such building, structure or part thereof, which existed at the time of such  83 
damage or destruction, may be continued or resumed.   If such building is damaged or 84 
destroyed to the extent of more than fifty (50) percent of the building’s value and 85 
cannot be repaired, rebuilt or replaced except to restore it to the original 86 
nonconforming condition, the owner may do so.   Unless such building or structure is 87 
repaired rebuilt or replaced within two years of the date of the natural disaster or 88 
other force majeure, such building shall only be repaired rebuilt or replaced in 89 
accordance with the provisions of this ordinance.  However, if the nonconforming 90 
building or structure is in an area under a federal disaster declaration and the building 91 
has been damaged or destroyed as a direct result of conditions that gave rise to the 92 
declaration, then the owner shall have an additional two (2) years within which to 93 
complete the repairs, rebuilding, or replacement.  As used herein, “force majeure” shall 94 
mean any natural disaster or phenomena, including a hurricane, tornado, storm, flood, 95 
high water, wind-driven water, tidal wave, earthquake or fire caused by lightning or 96 
wildfire or other accidental fire (accidental fire shall not include arson committed 97 
under Va. Code Ann.  §§18.2-77 or 18.2-80). , to the extent of not more than 75 98 
percent of its value, exclusive of foundations at that time, may be restored and the 99 
occupancy or use of such building, structure or part thereof, which existed at the time 100 
of such partial destruction, may be continued or resumed, provided the total cost of 101 
such restoration does not exceed 75 percent of the value, exclusive of foundations of 102 
the building or structure, at the time of such damage and that such restoration is 103 
started within a period of one year and is diligently prosecuted to completion.  In the 104 
event such damage or destruction exceeds 75 percent of the value exclusive of 105 
foundations of such nonconforming building or structure, no repairs or reconstruction 106 
shall be made unless every portion of such building or structure is made to conform to 107 
all regulations for new buildings in the district in which it is located. 108 

§16.2.7. Vacancy 109 
A nonconforming building, structure or portion thereof, which is or hereafter becomes 110 
vacant and remains unoccupied for a continuous period of one year, shall not 111 
thereafter be occupied except by a use which conforms to the use regulations of the 112 
district in which it is located. 113 

§16.2.8. Removal 114 
In all R districts, every nonconforming building or structure which was designed, 115 
arranged or intended for a use permitted only in the C, CM and M districts but not in 116 
the R districts, shall be completely removed, or altered and converted to a conforming 117 
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building, structure and use when such buildings or structures have reached, or may 118 
hereafter reach, the ages hereinafter specified, computed from the date the building 119 
permit therefor was issued; in the case of buildings defined in the county building code 120 
6/ as Type I, 40 years; Types II and III, 30 years; and Types IV and V, 20 years; provided, 121 
however, that this regulation shall not become operative until 10 years from the 122 
effective date of this zoning ordinance. 123 

§16.3. NONCONFORMING USES  124 

§16.3.1. Buildings 125 

A. Continuation and change of use 126 
Except as otherwise provided in this section: 127 

1. The nonconforming use of a building or structure, existing at the time this 128 
zoning ordinance became effective, may be continued, provided that; 129 

(a) The use of a nonconforming building or structure is notmay be changed 130 
except to a use of the same or more restricted classification, and, but after 131 
a change inwhere the use of a nonconforming building or structure is 132 
hereafter changed to a use of a more restricted classification, the use of 133 
that building or structure is  notit shall not thereafter be changed to a use 134 
of a less restricted classification; and 135 

2.(b) Any The nonconforming use of land, buildings or structures that does 136 
not conform to the zoning for the district in which such land, building or 137 
structure is situated may be continued only so long as the then existing or a 138 
more restricted use continues and such use is not discontinued for more 139 
than two years. 140 

B. Expansion prohibited; discontinuance 141 
A nonconforming use of a conforming building or structure (i.e., commercial use in 142 
a dwelling, etc.) shall not be expanded or extended into any other portion of such 143 
conforming building or structure, nor changed except to a conforming use.  If such 144 
a nonconforming use or portion thereof is discontinued or changed to a 145 
conforming use, any future use of such building, structure or portion thereof shall 146 
be in conformity with the regulations of the district in which such building or 147 
structure is located; provided, however, that all nonconforming uses of 148 
conforming buildings or structures shall be discontinued not later than three years 149 
from the effective date of this zoning ordinance, provided, further, however, that 150 
the Board of Zoning Appeals may grant a variance from the strict application of 151 
this section. 152 

§16.3.2. Nonconforming use of land 153 
The nonconforming use of land (where no main building is involved), existing at the 154 
time this zoning ordinance or its successor, became effective, may be continued for a 155 
period of not more than three years therefrom, provided: 156 

A. That no such nonconforming use of land shall in any way be expanded or 157 
extended either on the same or adjoining property. 158 
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B. That no such nonconforming use of land or any portion thereof is discontinued or 159 
changed, [and, if so, that] any future use of such land shall be in conformity with 160 
the provisions of this zoning ordinance. 161 

C. That any sign, billboard, commercial advertising structure or statuary, which is 162 
lawfully existing and maintained at the time this zoning ordinance became 163 
effective, may be continued although such use does not conform with the 164 
provisions hereof; provided, however, that no structural alterations are made 165 
thereto; and provided, further, that all such nonconforming signs, billboards, 166 
commercial advertising structures and statuary, and their supporting members 167 
shall be completely removed from the premises not later than three years from 168 
the effective date of this zoning ordinance. 169 

§16.3.3. Townhouse projects within the Fort Myer Heights North Special 170 
District 171 
Townhouse projects within the Fort Myer Heights North Special District for which 172 
building permit applications have been submitted to the Inspection Services Division on 173 
or before April 15, 2005 shall be allowed under the provision of this ordinance as it 174 
existed on or prior to April 15, 2005. 175 

§16.4. NONCONFORMING DUE TO RECLASSIFICATION 176 

The foregoing provisions of this section shall also apply to buildings, structures, land or uses 177 
which hereafter become nonconforming due to any reclassification of districts under this zoning 178 
ordinance or any subsequent change in the regulations of this zoning ordinance.; pProvided, 179 
however, that where a period of years is specified in this section for the removal of 180 
nonconforming buildings, structures or uses, said period shall be computed from the date of 181 
such reclassification or change. 182 

§16.5. NONCONFORMING DUE TO PUBLIC ACQUISITION OF 183 
LAND 184 

A. When, due to acquisition by the county of a portion of a lot for public purposes, 185 
either:   186 

1. The use of the land, the lot, or a building or structure no longer complies with 187 
the requirements of this zoning ordinance; or  188 

2. An existing nonconforming use or building becomes further noncompliant 189 
with the requirements of this zoning ordinance; then,  190 

B. Upon a finding by the County Board that the acquisition of the property will be in 191 
the public interest and that the noncompliant conditions caused by the acquisition 192 
will not be of substantial detriment to adjacent property and the character of the 193 
district will not be changed, then, subject to such conditions as the County Board 194 
may approve, the provisions of §3.2 shall not apply to the acquisition and the lot, 195 
use, building or structure rendered noncompliant by the acquisition shall be 196 
treated as a nonconforming use or nonconforming building pursuant to the 197 
provisions of this Article 16.   198 
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C. The foregoing provisions shall apply only to the noncompliant conditions caused 199 
by acquisition by the county, and in no event shall the foregoing provisions be 200 
construed to confer nonconforming status on any condition that was not created 201 
or furthered by acquisition by the county.   202 

§16.6. CONDOMINIUM AND COOPERATIVE CONVERSION 203 

§16.6.1. Nonconforming land, buildings or structures 204 
Whenever any land, buildings or structures or the use thereof are proposed to be 205 
converted to condominiums or cooperatives and such land, buildings or structures do 206 
not conform to the regulations of this zoning ordinance, then before such proposed 207 
conversion may take place, a special exception use permit pursuant to §15.5 shall be 208 
obtained unless a variance of the requirements of zoning or land use regulations which 209 
may be granted by the Board of Zoning Appeals pursuant to Chapter 11 of Title 15.1 of 210 
the Code of Virginia is, in fact, granted.   211 

§16.6.2. Special exception or variance 212 
A request for such a special exception or variance filed after July 1, 1982 shall be 213 
granted if the applicant can demonstrate that the continuance of any existing 214 
nonconformities, as proposed by the conversion, is not likely to affect adversely the 215 
property or adjacent properties, the intention of the comprehensive plan, or the public 216 
welfare or safety.   217 

 218 
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